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PER CURIAM DECIDED: NOVEMBER 24, 2014

Section 305(a) of the Municipal Pension Plan Funding Standard and Recovery Act
(“Act 205”)! requires a municipality to obtain a complete and accurate cost estimate
before the municipality adopts any benefit plan modification so as to have accurate
information with respect to the plan’s solvency. 53 P.S. § 895.305. The requirements
of Act 205 apply notwithstanding any municipal ordinance, resolution, or agreement to the
contrary. 53 P.S. § 895.301(a). At the same time, however, a municipal employer's
unilateral change of a mandatory subject of bargaining, without first negotiating with the
union, interferes with the employees' collective bargaining rights, and thus constitutes an

unfair labor practice under the law known as Act 111.2 Borough of Ellwood City v.

Pennsylvania Labor Relations Board, 998 A.2d 589, 595 (Pa. 2010) (“Ellwood City v.

PLRB’).

T Act of December 18, 1984, P.L. 1005, as amended, 53 P.S. §§ 895.101-895.803.

2 Act of June 24, 1968, P.L. 237, as amended, 43 P.S. §§ 217.1-217.10. Act 111
provides for collective bargaining by police officers with their public employers regarding
the terms and conditions of their employment, including pensions and other benefits, and
provides for proceeding to final and binding arbitration for resolution if there is a failure to
reach an agreement.
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This case concerns a conflict at the intersection of these two pillars of public labor
law, caused here when a municipality submitted to the actuary making the cost study
required by Act 205 incomplete and/or inaccurate information (although the municipality
disputes this characterization). That information concerned a police pension plan term
that the municipality had adopted pursuant to a collective bargaining agreement (“CBA”).
Thereafter, the municipality administered the plan term along the lines of the incomplete
or inaccurate assessment that resulted from the incomplete or inaccurate information
submitted to the actuary, in effect unilaterally modifying both the plan and the CBA. The
Commonwealth Court here ultimately determined that because Act 205 has statutory
primacy over any CBA, the plan must be administered as understood by the actuary when
it made its Act 205 cost study, even if this effectively alters a bargained-for term of the
parties. We now reverse and remand.

The Mt. Lebanon Police Officer's Pension Plan (“Plan”) provides for cost-of-living
adjustments (“COLASs”) to augment pension benefits for retirees. As originally agreed to
for the Plan years 2000-03 (“2000 Plan”) by the United Police Society of Mt. Lebanon
(“Union”) and the Municipality of Mt. Lebanon (“Municipality”), retired plan participants are
eligible for yearly COLAs of 2% of the participant’s final average monthly compensation
until such time as the participant’s benefits equal 90% of his or her final average monthly
compensation. Section 4.09 of the Plan. This provision does not differentiate between
regular retiree participants and early retiree participants. Id. In 2004, the COLA was
changed for some early retirees, specifically those with fewer than 20 years of service, to
reduce the benefit from 2% of the retiree’s final average monthly compensation to 2% of
the actual early retirement benefits (“2004 Plan”). However, no adjustment was made in
the Plan with respect to the COLA cap of 90% of the participant’s final average monthly

compensation for any participant.
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In 1999, the Municipality’s Assistant Manager informed the actuary performing the
cost estimate for the 2000 Plan that COLA payments to all participants would be capped
at 15% in total increases, instead of informing the actuary that COLA payments would be
capped at 90% of the participant’s final average monthly compensation as specifically
stated in Section 4.09 of the Plan. The Municipality’s Assistant Manager apparently
arrived at the 15% amount based on the difference between the base benefit of a regular
retiree (75% of the regular retiree’s final average monthly compensation) and the COLA
cap of 90% of the retiree’s final average monthly compensation, or 15%. The actuary’s
subsequent cost estimate regarding the financial health of the 2000 Plan (and thereafter,
the 2004 Plan) was made based on the information provided by the Municipality’s
Assistant Manager; that is, the actuary applied a 15% COLA cap for both regular and
early retirees. However, the base benefit of an early retiree’s pension could be as low as
50% of the early retiree’s final average monthly compensation. Moreover, after the 2004
amendments to the Plan, early retirees’ COLA increases were linked not to their final
average monthly compensation, but to their actual early retirement benefits.

In accordance with its interpretation of the Plan and the accompanying Act 205
actuarial cost estimate, the Municipality began capping COLA increases for early retirees
at no more than 15% above the actual early retirement benefits; in some cases, this
resulted in pension caps well below 90% of the retiree’s final average monthly
compensation as specified in Section 4.09 of the Plan. Subsequently, in 2006, the
Union, thirteen retired officers, and a number of unspecified, active officers filed a
grievance with the Plan Administrator concerning the Municipality’s calculation of the
duration of COLA benefits. On January 15, 2007, the Plan Administrator issued a
“Notice of Denial”’ indicating that the claim was not ripe for review for the unspecified,

active officers, and was untimely and, therefore, waived for the thirteen retired officers.
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On March 1, 2007, an appeal of the Notice of Denial was filed with the Mt. Lebanon
Commission (“Commission”) as the body designated by the Plan to hear appeals from
decisions of the Plan Administrator pursuant to Section 8.08(c) of the Plan. The
Commission affirmed the denials.

On appeal, the Allegheny County Court of Common Pleas (“trial court”) concluded
that the heart of the dispute was the method of calculating the maximum pension benefit
for each officer pursuant to the COLA formula, and for this reason determined that the
case was ripe. Accordingly, the trial court remanded the matter to the Commission to
correctly calculate the COLA benefits before the court could address issues of
timeliness.?

After hearing testimony and argument, the Commission issued a decision on
February 8, 2011. The Commission posed the question before it as follows: should an
early retiree be “treated the same as a normal retiree; that is, [he or she] should receive a
COLA benefit up to a 15% maximum,” or should “an early retiree receive [a] 2% COLA
increase per year until the early retiree receives 90% of [his or her] Final Average Monthly
Compensation.” Findings and Conclusion of [the Mt. Lebanon] Commission, dated
2/8/11 (“Commission Decision”), at 2, { 7 (emphasis added). The Commission posed
the question in this way based on its observation that a regular retiree’s normal benefit is
75% of his or her final average monthly compensation, whereas an early retiree’s benefit

could be as low as 50% of his or her final average monthly compensation.* Using this

3 Shortly thereafter, all retired officer appellants, except for Appellants herein, Les
Palombine and Robert Gehrmann, settled with the Municipality.

4 The Commission’s Decision sets forth the manner by which an early retirement benefit
is calculated under the Plan. First, the retiree’s normal retirement benefit is calculated.
Then the number of months that the retiree needs to get to age 50 with 25 years of service
is multiplied by .00555. The normal retirement benefit is then reduced by the product of
such multiplication. Commission’s Decision at 2, q[ 6.
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circumstance as its touchstone, the Commission observed that if both regular and early
retirees received COLA increases to up to 90% of their final average monthly
compensations, a regular retiree’s COLA increases could constitute no more than 15% of
his or her final average monthly compensation, while an early retiree’s COLA increases
could potentially rise to as much as 40% of his or her final average monthly
compensation, if that early retiree started at a baseline benefit of 50% of his or her final
average monthly compensation. Id. atq[{4 and 7.

Ultimately, the Commission determined that it was “required to adopt the
interpretation that the COLA is limited to a total of 15%” for both regular and early retirees.
Id. at 1 8. This determination was based not on the above understanding of perceived
unequal treatment of regular and early retirees, but rather on the following analysis:
“State law [Act 205] requires that a cost study be performed before any plan amendment
can be adopted, and the only cost study that was carried out in this case assumed that the
COLA was limited to 15%. The Commission is not at liberty to adopt any other
interpretation.” 1d. The Commission’s conclusion that it was without liberty to reach a
determination that was contrary to the Plan as understood by the Act 205 actuary when it

made its cost study was, in turn, based on Borough of Ellwood City v. Ellwood City Police

Department Wage and Policy Unit, 825 A.2d 617 (Pa. 2003) (“Ellwood City v. Police

Department”). In that case, we explained that because “the General Assembly has
bounded bargaining over and modification of pension benefits by a requirement of
actuarial soundness as contemplated by Act 205, the “power of the judiciary” is
“constrained” from taking action that would interfere with any mandate found in Act 205.
Id. at 623-24. The Commission ultimately concluded: “As there was only one cost study

relative to the COLA provision of the Plan, the Commission is bound to accept the

[J-22A-2014 and J-22B-2014] - 6



interpretation of the COLA that is consistent with the study.” Commission’s Decision at
7, 91 30 (emphasis added).

Although the Commission’s determination was based on such a legal precept as
understood by the Commission, several of its ancillary factual findings are also relevant to
our inquiry, as they were to the other reviewing tribunals below. Relevantly, the
Commission found that the Assistant Manager of the Municipality, Ms. Marcia Taylor, who
was charged with administration of the Plan, was present and had participated in the
1999 negotiations with the Union that had resulted in the adoption of the COLA. It was
she who had reported to Mockenhaupt Benefits Group ("Mockenhaupt"), the benefits
consulting firm that performed the actuarial study of the Plan modifications adopted in
1999, that the COLA increases had a blanket 15% cap. Ms. Taylor reported this
information in a good faith belief that this was how the COLA was to be implemented for
all retirees. The 1999 negotiations did not include a separate discussion of how the
COLA cap should apply to early retirees. Although the 2004 amendments to the Plan did
specifically address COLA increases for early retirees, those amendments “did not
address the issue in this case, i.e., how long an early retiree may receive the COLA.” Id.
at 5, 18. The Mockenhaupt cost study for the 2004 Plan amendments applied a 15%
COLA cap to all retirees, as had the 1999 cost study.

Following the Commission’s decision, the Union, Palombine, and Gehrmann
appealed to the trial court, which reviewed the matter pursuant to the standard set forth in

Section 754(b) of the Local Agency Law, 2 Pa.C.S. § 754(b).5 Concluding that the

5 Section 754(b) provides:

(b) Complete record.--In the event a full and complete record

of the proceedings before the local agency was made, the

court shall hear the appeal without a jury on the record

certified by the agency. After hearingl,] the court shall affirm
(continued...)
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Commission’s decision was not in conformance with law and that certain necessary
findings of fact were not supported by substantial evidence, the trial court reversed.

The trial court’s conclusion that the Commission’s decision lacked support in the
law was based on the court’s determination that Act 205 does not require the
implementation of a pension plan based on mistaken or inaccurate information simply
because that was the information supplied by the municipality to the actuary doing the Act
205 study. The court noted that there is no remedy set forth in Act 205 that would
support this result; rather, the only remedy the court perceived in Act 205 was the
authorization of a mandamus action when the municipality fails to meet its minimum
funding for a pension plan. See 53 P.S. § 895.306. The court also noted that the plainly
stated legislative intent of Act 205 — and this remedy of mandamus -- was to insure that
municipal pension plans are not underfunded. See 53 P.S. § 895.306(a). The court
then observed that there was no issue concerning the underfunding of the Plan before the
Commission. The only issue before that body, as the court determined, was whether a
municipality was relieved under Act 205 from implementing the plain language of its
pension plan merely because it had provided incomplete information to the Act 205

actuary. The court concluded that Act 205 does not relieve the municipality from its

(...continued)

the adjudication unless it shall find that the adjudication is in
violation of the constitutional rights of the appellant, or is not in
accordance with law, or that the provisions of Subchapter B of
Chapter 5 (relating to practice and procedure of local
agencies) have been violated in the proceedings before the
agency, or that any finding of fact made by the agency and
necessary to support its adjudication is not supported by
substantial evidence. If the adjudication is not affirmed, the
court may enter any order authorized by 42 Pa.C.S. § 706
(relating to disposition of appeals).

2 Pa.C.S. § 754(b).
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obligations under a pension plan, where, as here, there was no evidence that the
implementation of the plan would affect the plan’s actuarial soundness. For this reason,

among others, the court disagreed with the Commission’s reliance upon Ellwood City v.

Police Department.

The trial court also concluded that there was not substantial evidence supporting
the Commission’s salient finding of fact that Ms. Taylor had “interpreted” the Plan, with
respect to early retirees, in good faith. After quoting extensively from the record before
the Commission, the court noted that Ms. Taylor had admitted in her testimony before the
Commission “that her calculation was not an interpretation of the words of the Plan.”
Trial Court Opinion, dated 12/2/11, at 40. Further, the court observed that her testimony,
as well as that of the Mockenhaupt actuary who had performed the relevant Act 205 cost
studies, revealed that Ms. Taylor had “merely assumed that there was a 15% limit on the
COLA for [e]arly [r]etirees, an assumption that is nowhere to be found within the four
corners of the CBA or the Plan.” Id. Going further, the court determined that “Ms.
Taylor ignored the clear and unambiguous language of the Plan that all retirees were
‘participants,” entitled to COLA increases until their pension payment reached 90% of
[their final average monthly compensation].” Id. at 41 (emphases in original). To the
extent that Ms. Taylor’s testimony constituted parol evidence concerning an interpretation
of a contractual term, the court opined that such testimony was not relevant or appropriate
when the relevant language of the Plan is plain and unambiguous.®

For the above reasons, the trial court concluded that (1) Act 205 did not require the
adoption of a 15% cap on COLA increases for early retirees; (2) Act 205 did not prohibit

the implementation of the Plan as written; and (3) Pennsylvania law does not permit

6 The trial court also determined that the evidence appeared to show that the number of
early retirees affected by the decision is limited, perhaps to only the two individual
appellants herein, Palombine and Gehrmann. Trial Court Opinion, dated 7/28/11, at 9.
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municipalities to benefit from their own mistakes to the detriment of innocent pensioners.
Accordingly, the trial court ordered the Municipality and its Plan Administrator to calculate
and pay COLAs in accordance with the plain language of the Plan, which allows all
participants to receive COLA increases until the participant receives 90% of her or his
final average monthly compensation.

The Municipality appealed, and the Commonwealth Court reversed. United

Police Society of Mt. Lebanon v. Mt. Lebanon Commission, 49 A.3d 4 (Pa. Cmwilth.

2012). The Commonwealth Court disagreed with the trial court regarding the question of
whether Act 205 had been violated and, in so doing, emphasized the primacy of Act 205
over pension plans, in particular, the requirement that before there can be any
modification to a pension plan there must be a “complete and accurate” cost study
performed. Id. at 10, quoting 53 P.S. § 895.305(e). Further, the Commonwealth Court
appeared to disagree with the trial court’s determination that the Plan language regarding
COLA caps was plain and unambiguous, and apparently agreed with the Commission
that the relevant language was subject to interpretation. The court concluded that
because the Union’s interpretation of the Plan had not been subject to a cost study under
Act 205, the Plan could not be implemented pursuant to Act 205. 1d. at 13. However,
because the Municipality’s interpretation of the COLA cap provision had been scrutinized
under an Act 205 cost study, the court determined that this interpretation must prevail, as

“the statute [Act 205] must be given effect.” |Id., quoting Ellwood City v. Police

Department, 825 A.2d at 622.

The Commonwealth Court additionally summarized its analysis as follows:

There is no dispute that the cost estimate was performed with
these assumptions [i.e., the information provided by the
Municipality to the actuary] and at a time when the plan
language was not yet in existence. There also is no
evidence in the record that the Officers bargained for their
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particular interpretation of the COLA prior to the adoption of
the plan language, although that language can be reasonably
interpreted in the manner that they now propose. There is no
evidence that any bad faith was involved by the parties or that
the Municipality promised to provide the COLA pursuant to
the interpretation that Union and Officers are now advocating.
In short, there is no evidence in the record that, prior to the
adoption of the language in the Ordinance, the Municipality
specifically promised to calculate the COLA for early retirees
differently than they would for normal retirees. This is,
therefore, not a case of fundamental unfairness where a
retroactive advantage is attempted to be gained when a
fundamental term of an agreement is later found to be altered
by an existing statute. @ See Ellwood City [v. Police
Department], 573 Pa. at 369, 825 A.2d at 626-27 (Castille, J.,
concurring and dissenting).

Id.”

We granted the separate appeals of the Union and retired-Officers Palombine and

Gehrmann, agreeing to review the following issues:

a. Whether a municipality that collectively bargains to provide a particular pension
benefit improvement, and confirms its bargain by legislatively adopting the
benefit in its Pension Ordinance (and numerous subsequent amendments),
may subsequently refuse to provide the benefit because one of its managers
directed the Plan Actuary to perform an Act 205 cost estimate on the effect of
adding a different and lesser benefit.

b. Did the Commonwealth Court err in reversing the trial court’s conclusion that
the Respondent municipality acting through Marcia Taylor disregarded the
clear language of Section 4.09 of the pension plan by terminating Officers
Gehrmann’s and Palombine’s two percent (2%) cost of living payments before
they had equaled ninety percent (90%) of their final average monthly
compensation?

” The Commonwealth Court also cited evidence from the record that if early retirees were
given the same COLA cap as regular retirees (that is, a COLA cap of 90% of the retiree’s
final average monthly compensation), it would cost the Plan more than it does as currently
implemented. However, the court does not cite to any evidence that such extra costs
would cause an underfunding of the Plan.
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c. Did the Commonwealth Court err in reversing the trial court’'s conclusion that
the Respondent municipality used its own failure to comply with Act 205 as a
defense to its refusal to properly calculate the COLA benefits to which Officers
Gehrmann[] and Palombine[] are entitled under the police officers pension
plan?

Additionally, we requested that the parties address the possible range of remedies
available under Act 205 and our case law interpreting that Act, in light of the factual

scenario in this case. United Police Society of Mt. Lebanon v. Mt. Lebanon Commission,

74 A.3d 1025 (Pa. 2013).

Before us, the Union first takes issue with the Commonwealth Court’s
determination that there was no evidence that the parties had bargained for the language
in the Plan that applies the same COLA cap to all participants, namely, a COLA cap of
90% of a participant’s final average monthly compensation. The Union notes that the
90% cap, which applies to all participants, is the only cap mentioned in the Plan,
indicating a bargained-for result. Further, the Union observes that the Municipality’s own
witnesses testified that the language of the Plan governed its implementation, and that
the Plan makes no mention of a 15% cap, but only of a COLA cap of 90% of a participant’s
final average monthly compensation. Additionally, the Union cites to the 2004
amendment, that carved out an exception for COLA increases for early retirees, and the
testimony underlying the adoption of that amendment as evidencing the “mutual
understanding” of the Municipality and the Union “that the ninety percent ... cap applied to
early retirees.” Union’s Brief at 18.

Notably, the testimony regarding the 2004 amendment addressed the
Municipality’s concern that it was unfair for early retirees with between seven and twenty
years of service to receive a COLA cap equal to that of retirees with more than twenty
years of service. Corporal Duane Fisher, who had negotiated for the Union for the

2004-06 CBA, testified before the Commission that the Union had agreed with the
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Municipality on this point, and that the parties had rectified the issue by slowing the rate of
COLA increases for this group of early retirees, from 2% of the participant’s final average
monthly compensation to 2% of the participant’s pension benefit. The COLA cap,
however, was not changed during these negotiations; indeed, Corporal Fisher testified
that the only issue regarding early retirees was how quickly regular and early retirees
would, respectively, obtain the 90% cap. Notes of Testimony (“N.T.”), 9/27/10, at 14-18.
Further, during the negotiations, the Municipality successfully fended off the Union’s
attempt to remove the cap altogether for all participants. 1d. at 17. The parties further
agreed in the 2004 CBA that pensions, including COLAs, for officers hired on or after
January 11, 2004, would — and must — be governed by the provisions of the law known as
Act 600, 53 P.S. §§ 767-778, and not by the provisions at issue in this case.? All of these
amendments, including the 90% cap negotiated into the CBA, became part of the Plan
adopted by the Municipality via its own ordinance.

The Union thus contends that this history establishes that the parties understood
that the COLA cap set forth in Section 4.09 of the Plan applied to all participants, as its
language indicates, including early retirees. Otherwise, had the Municipality wished to
restrict COLA raises even further —in the manner purportedly understood by the Assistant
Manager of the Municipality — then the Municipality would have had to negotiate along
those lines as well as the lines it had negotiated to restrict COLA increases for certain
early retirees hired before January 11, 2004, and those hired afterward. The Union
contends that had “early retirees” been subject to a cap of “fifteen percent ... in total cost

of living increases, as the Municipality asserts, then it never would have been necessary

8 Section 5(g) of Act 600, Act of May 29, 1956, P.L. (1955) 1804, as amended, governs
cost of living increases for all retirees and differs from the benefits provided for
participants set forth Section 4.09 of the Plan. 53 P.S. § 771(g).
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to adjust the annual COLA depending on years of service,” as had happened. Union’s
Brief at 20.

The Union also emphasizes that, under settled law, the plain language of the CBA
and Plan control: that is, all participants have the benefit of the 90% COLA cap, including
early retirees. No other language in the CBA or Plan indicates or suggests otherwise.
The Union follows by citing to a number of decisions by this Court that have held that a
municipality must abide by the clear terms of its bargained-for agreements and may not

escape its obligations under a CBA by declaring a term “illegal.” See Fraternal Order of

Police v. Hickey, 452 A.2d 1005, 1008 (Pa. 1982); Grottenthaler v. Pennsylvania State

Police, 410 A.2d 806, 809 (Pa. 1980); and Pittsburgh Joint Collective Bargaining

Committee v. City of Pittsburgh, 391 A.2d 1318, 1322-23 (Pa. 1978).

The Union then addresses the impact of Act 205 upon this case. In so doing, the
Union tracks the analysis of the trial court. First, the Union characterizes this case as
one of estoppel; that is, basic contract law would prohibit a municipality from evading a
contractual obligation because its own action or inaction may have prevented a condition
precedent to fulfill the obligation.® The Union then notes that Act 205 places upon the
municipality the responsibility for obtaining complete and accurate cost estimates for any
changes to a pension plan. See Union’s Brief, citing 53 Pa.C.S. § 895.305. The Union
thus argues that equity requires the Municipality to live up to its contractual obligation: a
COLA cap of 90% of the final average monthly wage for all participants, including early
retirees (aside, of course, from those officers hired after January 11, 2004, whose
pensions are governed by Act 600). The Union cites the hypothetical example of an

officer retiring at age 50 under the terms of a pension plan, but then required either to

9 The Union cites cases articulating basic principles of estoppel. See Novelty Knitting
Mills, Inc. v. Siskind, 457 A.2d 502 (Pa. 1983); Borough of Nanty-Glo v. American Surety
Co. of New York, 175 A. 536 (Pa. 1934).
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return to service or forfeit her or his pension because the municipality had provided the
wrong information to the actuary doing the Act 205 cost study and, as a result, the officer’s
early retirement had not been considered in the study.

The Union then sets forth an argument distinguishing the instant case from

Ellwood City v. Police Department, supra. The Union notes that that case involved a

dispute between the police union and the municipality over the funding of the police
pension plan and the union’s efforts to escape the funding mandates of Act 205. In the
ensuing arbitration, the union won an award that defined actuarial soundness in a manner
that differed from the definition provided by Act 205. This Court ruled that the
requirements of Act 205 prevailed over any competing arbitration award, as the

legislature intended. Ellwood City v. Police Department, 825 A.2d at 623-24. Here, the

Union contends that the present matter has no similarity to the issue before this Court in

Ellwood City v. Police Department. That is, the instant case does not concern an

arbitration award that violates or ignores provisions of Act 205; rather, it concerns whether
a bargained-for term in a CBA and pension plan may be avoided (and a
non-bargained-for term substituted in its place) simply because the municipality provided
incorrect information to the Act 205 actuary.'0 In this respect, the Union asserts that the

case is more similar to Hickey, supra; Grottenthaler, supra; and Pittsburgh Joint

Collective, supra; which the Union notes that this Court in Ellwood City v. Police

Department discussed but did not overrule based on Act 205. Additionally, the Union
notes that the cost study requirement of Act 205 is meant to make sure that pension plans

are not underfunded or do not become insolvent, and, in this case, there was no evidence

10 The Union argues: “The cost estimate provisions of Act 205 were not created as a tool
by which municipalities can pry from its employees[] the pension benefits that it [had]
agreed to provide to them during negotiations and confirmed in a pension ordinance.”
Union’s Brief at 29.
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that if the Municipality had honored the Plan provisions regarding COLA caps for certain
early retirees, it would result in any manner of fiscal jeopardy to the Plan.!

The Municipality argues that the Commission and Commonwealth Court both
correctly determined that Act 205 controls this case, specifically, the Act’s mandatory
requirement that any plan amendment be preceded by a cost estimate. The Municipality
contends that the Commonwealth Court’s opinion must be upheld because it correctly
adhered to Act 205’s mandate. In this regard, the Municipality further contends that Act
205 does not provide for an estoppel-based or mistake-based exception, and that the

Union’s reliance on Hickey, Grottenthaler, and Pittsburgh Joint Collective is misplaced

because those cases do not address Act 205, much less its mandatory cost estimate
requirement.

The Municipality also squarely views Section 4.09 of the Plan, addressing the
COLA cap, as fully subject to interpretation where early retirees are concerned. The
Municipality cites Section 803 of the Plans of both 2000 and 2004, which delineates the
authority and duties of the plan administrator. The Municipality quotes the following

passage from this Section:

The Plan Administrator shall have full power and authority to
do whatever shall, in its judgment, be reasonably necessary
for the proper administration and operation of the Plan. The
interpretation or construction placed upon any term or

1 Appellants Palombine and Gehrmann also view this case as one of estoppel. They
likewise dispute the conclusion of the Commission and the Commonwealth Court that the
Municipality did not act in bad faith, contending that by ignoring the plain language of the
Plan concerning COLA caps, the Municipality most certainly had acted in bad faith,
triggering the remedy of estoppel. These Appellants also note that had the Municipality
followed the Plan language, Officer Gehrmann would reach his COLA cap in 2023 and
Officer Palombine would have reached his cap in 2007; however, the Municipality had
ended Officer Gehrmann’s COLA increases in 2009, and had ended Officer Palombine’s
COLA increases in 2006.
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provision of the Plan by the Plan Administrator taken in good
faith shall, upon the Commission’s review and approval
thereof, be final and conclusive upon all parties hereto,
whether Employees, Participants or other persons
concerned.

Plan, Section 8.03, at 21 (2004 Plan); at 16 (2000 Plan).

The Municipality argues that as the Plan Administrator and Municipality were
found by the Commission to have acted in good faith when they had provided their
interpretation of the COLA cap for early retirees to the Act 205 actuary, substantial
evidence supports the Commission’s determination on this fact, and Appellants herein
are simply impermissibly attempting to re-litigate the case.

The Municipality also contends that the retroactive remedy sought by Appellants
not only lacks authority and precedent in Act 205 and the case law interpreting it, but is
contrary to the purposes of Act 205 itself. The Municipality asserts that the Act 205 cost
study required before implementation of any amendment to a pension plan is not a pro
forma matter that may be ignored when equities suggest another result, but rather is one
that cuts to the heart of the purpose of Act 205, which is to make sure that
decision-makers are informed on how the amendment will impact plan solvency. To that
end, at oral argument, all parties, including the Municipality, agreed that this Court has the
authority to order the Municipality to conduct a new Act 205 cost study, should this Court
determine that the COLA cap for early retirees is such as advocated by Appellants.

Because a complete record was made before the Commission, our standard of
review here is that followed by the appellate tribunals below; we must affirm the
Commission unless we determine that its adjudication violates constitutional rights, is not
in accordance with law, violates statutorily mandated matters of practice and procedure
before local agencies, or if any finding of fact made by the Commission and necessary to

support its adjudication is not supported by substantial evidence. If we do not affirm the
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adjudication, we may enter any order authorized by 42 Pa.C.S. § 706 (relating to
disposition of appeals). 2 Pa.C.S. § 754(b).
We begin by reviewing the relevant Plan provisions. Section 4.09 of the 2000

Plan provides:

Cost of Living Adjustment—Each Participant who shall retire
hereunder and commence payment of a retirement benefit
shall be eligible to receive a cost of living adjustment to such
retirement benefit in an amount equal to two percent (2%) of
the Participant's Final Average Monthly Compensation
annually. The cost of living adjustment shall be applied as of
the beginning of each Plan Year during which a Participant
shall be eligible for such adjustment and shall thereafter be
paid monthly in addition to the retirement benefit paid under
the Plan. Such a cost of living adjustment shall only be made
on behalf of each Participant until such time as the total
monthly benefit paid to the Participant[,] including the
retirement benefit, any Service Increment, any military service
benefit, and all cost of living adjustments, shall be an amount
equal to ninety percent (90%) of the Participant's Final
Average Monthly Compensation.

Plan, Section 4.09, at 9 (2000 Plan).
Section 4.09 of the 2004 Plan provides:

Cost of Living Adjustment — Each Participant who shall have
completed at least twenty (20) years of Credited Service with
the Employer and who shall retire hereunder and commence
payment of a retirement benefit shall be eligible to receive a
cost of living adjustment to such retirement benefit in an
amount equal to two percent (2%) of the Participant's Final
Average Monthly Compensation annually. Each Participant
who shall have completed less than twenty (20) years of
Credited Service with the Employer and who shall retire
hereunder and commence payment of a retirement benefit
shall be eligible to receive a cost of living adjustment to such
retirement benefit in an amount equal to two percent (2%) of
the Participant's retirement benefit.
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The cost of living adjustment shall be applied as of the
beginning of each Plan Year during which a Participant shall
be eligible for such adjustment and shall thereafter be paid
monthly in addition to the retirement benefit paid under the
Plan. Such a cost of living adjustment shall only be made on
behalf of each Participant until such time as the total monthly
benefit paid to the Participant[,] including the retirement
benefit, any Service Increment, any military service benefit,
and all cost of living adjustments, shall be an amount equal to
ninety percent (90%) of the Participant's Final Average
Monthly Compensation.

Plan, Section 4.09, at 11 (2004 Plan).
Additionally, the 2004 Plan contains a COLA provision for Participants hired on or

after January 11, 2004, which states in relevant part:

Cost of Living Adjustment — Each Participant first hired on or
after January 11, 2004[,] who shall retire and receive a benefit
determined pursuant to sections 4.02A, 4.04A or 6.02A,
hereunder[,] shall be entitled to receive a cost of living
adjustment to the amount of benefit payable to such
Participant effective as of the first day of each Plan Year
following the date which is twelve (12) months after the date
the benefit payments commenced. . . . No cost of living
adjustment shall ever exceed any of the following limits: (1)
the percentage increase in the Consumer Price Index for
Urban Wage Earners and Clerical Workers (CPI-W) from the
year in which the Participant was last employed as an
Employee of the Employer; (2) the total retirement benefits
payable under this Plan shall not exceed seventy-five percent
(75%) of the Participant's Final Average Monthly
Compensation annually[;] (3) the total cost of living
adjustment shall not exceed thirty percent (30%) of the
Participant’s retirement benefit under this Plan; and (4) the
cost of living adjustment shall not impair the actuarial
soundness of the Pension Fund.

Plan, Section 4.09, at 36 (2004 Plan).
Both the 2004 and 2000 Plans define “Participant” as “any Employee who has

commenced participation in this Plan in accordance with Article I, and has not for any
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reason ceased to participate hereunder.” Plan, Section 1.32, at 6 (2004 Plan); Section
1.30, at 5 (2000 Plan). In turn, “Employee” is relevantly defined in both Plans as “any
individual employed by the Employer and classified as a regular full-time police officer.”
Plan, Section 1.20, at 4 (2004 Plan); Section 1.19, at 4 (2000 Plan). Article Il of both
Plans briefly discusses eligibility requirements for participation in the Plan without
differentiating between regular and early retirees. Plan, Sections 2.01-2.06, at 7-8 (2004
Plan); at 6-7 (2000 Plan).

The above language of both Plans makes clear that there was no basis in the CBA
or the Plans to conclude that the COLA cap for early retirees was any different from what
the plain language of those documents delineated: that the COLA cap for all Participants,
including early retirees, is “an amount equal to ninety percent (90%) of the Participant's
Final Average Monthly Compensation.” Plan, Section 4.09, at 11 (2004 Plan), at 9 (2000
Plan). Thus, the issue of the COLA cap here did not concern an “interpretation;” rather, it
required only a simple plain reading of the words of the Plan. Thus, we hold that both the
Commission and Commonwealth Court erred to the extent that their decisions rested
upon their view that the COLA cap for early retirees was subject to interpretation.’?
Additionally, because the language of Section 4.09 of the Plan is plain with respect to the
COLA cap, we reject the Municipality’s argument that it was entitled to rely upon language
from Section 8.03 of the Plan, namely, that “[tlhe interpretation or construction placed
upon any term or provision of the Plan by the Plan Administrator taken in good faith shall,

upon the Commission’s review and approval thereof, be final and conclusive upon all

12 Further, we disagree with the assessment of the Commission that Appellants are
seeking unequal treatment for early retirees with respect to the COLA cap. Viewed
through the plain language of the Plan, Appellants are seeking the equal treatment that
the Plan bestows upon those Participants who are regular retirees and those who are
early retirees: a cap of 90% of the Participant's final average monthly compensation.
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parties . . . .” Id. at 21 (2004 Plan); at 16 (2000 Plan). Rather, the Municipality’s
rejection of the Plan’s plain language that bestowed a benefit runs afoul of the Plan’s
prohibition against the Plan Administrator subtracting from or modifying the terms of the

Plan. Section 8.03 of the Plan, which contains this prohibition, provides as follows:

The Plan Administrator shall have no power to add to,
subtract from[,] or modify the terms of the Plan or change or
add to any benefits provided by the Plan, or to waive or fail to
apply any requirements of eligibility for benefits under the
Plan. Further, the Plan Administrator shall have no power to
adopt, amend, or terminate the Plan . . . .

Id. at 21 (2004 Plan); at 17 (2000 Plan).
Further, as we stated in regard to a case in which we determined that a
municipality was subsequently precluded from arguing the illegality of a term that it had

bargained for with the public union:

To permit an employer to enter into agreements and include
terms . . . which raise the expectations of those concerned,
and then to subsequently refuse to abide by those provisions
on the basis of its lack of capacity would invite discord and
distrust and create an atmosphere wherein a harmonious
relationship would virtually be impossible to maintain.

Pittsburgh Joint Collective, 391 A.2d at 1322.

However, we must nevertheless consider how Act 205 affects the proper
disposition of this case. Because the Municipality provided the wrong information to the
actuary performing the Act 205 cost study with respect to the COLA cap for early retirees,
the Municipality failed to obtain a “complete and accurate” actuarial cost estimate, as
required by Act 205. 53 P.S. § 895.305(e) (“Any cost estimate of the effect of the
proposed benefit plan modification shall be complete and accurate and shall be
presented in a way reasonably calculated to disclose to the average person comprising

the membership of the governing body of the municipality, the impact of the proposed
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benefit plan, the modification on the future financial requirements of the pension plan and
the future minimum obligation of the municipality with respect to the pension plan.”).
Thus, as here, the implementation of a pension plan based on an incomplete and
inaccurate cost estimate is a violation of Act 205 in itself. For this reason, the
Commission erred by ordering the Plan’s implementation along the lines of the
incomplete and inaccurate Act 205 cost study, which was, in turn, based on the
incomplete and inaccurate information supplied by the Municipality.

Notwithstanding the above, the Commission’s error does not necessitate that we
now order the remedy previously ordered by the trial court and now sought by Appellants.
We must first consider the relevant requirements of Act 205, which, as we have noted,

have primacy over, inter alia, any pension agreement to the contrary. Ellwood City v.

Police Department, supra at 622-23. Thus, we turn to Act 205 and Ellwood City v. Police

Department to consider how this case should next proceed.

Fundamentally, Chapter 3 of Act 205, which the legislature makes paramount over
any competing municipal law or pension agreement, is concerned with ensuring that
municipality pension plans are adequately funded by the municipality. Thus, the central
provisions of this chapter set minimum funding standards for such plans (63 P.S. §§
895.302 and 895.303), and, as the trial court here observed, provide for the remedy of
mandamus when the municipality fails to comply with the funding standards established
by Act 205. 53 P.S. § 895.306. Persons having standing to bring a mandamus action
include any person beneficially interested in the affairs of the pension plan, including
active or retired members of the plan, and the Public Employee Retirement Study
Commission (‘“PERSC”). 53 P.S. § 895.306(c)-(d).

Within its scheme, as thus explained, Chapter 3 of Act 205 provides that before

there can be any amendment to a municipal pension plan that is subject to and has been

[J-22A-2014 and J-22B-2014] - 22



certified as meeting the funding standards of the Act, a cost estimate must be made of the
effect of the proposed modification. 53 P.S. § 895.305(a). Such cost estimate “shall be
complete and accurate” so that the municipality will be able to plainly discern “the impact
of the proposed benefit plan, the modification on the future financial requirements of the
pension plan[,] and the future minimum obligation of the municipality with respect to the
pension plan.” 53 P.S. § 895.305(e)."3

Notably, Act 205 does not provide for a remedy should such cost estimate not be
made, although a plan modification that triggers the need for a cost estimate and which
jeopardizes the municipality’s meeting the funding standards established by Chapter 3
would plainly be a circumstance that the Act addresses. However, Act 205 does not
provide for the remedy that a cost estimate based on incorrect information regarding the
proposed amendment must or should thereafter unilaterally modify the pension plan and
govern its implementation. Such a result is insupportable.

Chapter 3 of Act 205 also provides, however, that its provisions apply
notwithstanding contrary provisions of law or agreement. 53 P.S. § 895.301(a). In

Ellwood City v. Police Department, we determined that “in the event of an actual conflict

between the statute and a collective bargaining agreement, the statute must be given
effect.” 1d. at 622. Although this case does not involve what could be described as an
actual conflict between the CBA, the 2000 Plan, and the 2004 Plan and Act 205, the
modifications of Section 4.09 of the Plan, as concerning COLA caps for certain early
retirees, lack a complete and accurate cost study as required by Section 305.
Accordingly, and because of the legislative directive as to the primacy of Chapter 3 over

any other local law or agreement, we may not reinstate the remedy of the trial court, i.e.,

13 Subsections (b)-(c) of Section 305 simply describe who shall make the cost estimate
and in what manner it shall be made, depending upon the type of municipal plan, e.g.,
defined benefit or defined contribution plan. 53 P.S. § 895.305(b)-(c).
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the automatic implementation of the Plans as written, absent a complete and accurate
cost study.

The only appropriate remedy available is to remand the matter for an order
directing the Municipality to comply with its mandate under Section 305: to make a
complete and accurate cost study that includes the correct COLA cap for certain early
retirees, as herein determined. “An appellate court may affirm, modify, vacate, set aside
or reverse any order brought before it for review, and may remand the matter and direct
the entry of such appropriate order, or require such further proceedings to be had as may
be just under the circumstances.” 42 Pa.C.S. § 706.

Indeed, Chapter 3 of Act 205 vests the PERSC, an administrative body, with broad
and significant power to order a municipality to comply with Act 205, including, it would
appear, the power to order the municipality to obtain a Section 305 cost study that is

complete and accurate. We note that Section 307(a) of Act 205 provides as follows:

(@) Enforcement by commission.--\Whenever the
commission is of the opinion that any municipality has failed,
omitted, neglected or refused to perform any duty enjoined
upon it pursuant to this act, the commission shall have the
power and its duty shall be to order compliance by the
municipality with that duty. If the municipality fails, omits,
neglects or refuses to comply with any lawful order of the
commission, then the commission may institute legal
proceedings for injunction, mandamus or other appropriate
remedy at law or equity to enforce compliance with, or restrain
violation of, the order of the commission.

53 P.S. § 895.307(a).

Under the peculiar facts of this case, this Court has no less constraint.
Accordingly, we hold that it was error to impose a unilateral change to the Plan at odds
with its plain language based on the results of an incomplete and inaccurate Act 205 cost

study. We therefore reverse the order of the Commonwealth Court and remand this
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case to that court for further remand to effectuate a complete and accurate Section 305

cost study.'® Jurisdiction relinquished.

Former Justice McCaffery did not participate in the decision of this case.

Messrs. Justice Saylor and Baer, Madame Justice Todd and Mr. Justice Stevens
join the opinion.

Mr. Chief Justice Castille files a dissenting opinion in which Mr. Justice Eakin joins.

14 1t may well be, as the trial court determined, that a cost study that includes the correct
COLA cap for certain early retirees will reveal no jeopardy to the fiscal soundness of the
Plan whatsoever. It is further unclear why the Municipality did not simply seek an
amended cost study to determine the effect of the COLA cap for early retirees as written
and advocated by Appellants, in an effort to effect a satisfactory resolution of the instant
controversy, particularly when Act 205 also requires municipalities to biennially file
actuarial valuation reports. See 53 P.S. § 895.201.
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